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Jonathan Mann's Legacy
to the 21st Century:
The Human Rights
Imperative for Public Health

Stephen P. Marks

rofessor Gostin is a leading authority on health law,
whose writing and teaching are among the most au-
thoritative in the United States, as exemplified by his

recent work, Public Health Law: Power, Duty, Restraint.1

Gostin's article in this issue of the Journal of Law, Medicine
& Ethics pays homage to Jonathan Mann (1947-1998) by
expressing the debt he feels toward this extraordinary doctor
and public health official with whom he had collaborated on
several projects.

As many will remember, Mann held high-level posi-
tions at the Centers for Disease Control and worked on AIDS
research in Central Africa before setting up the World Health
Organization's Global Programme on AIDS, which he ran
from 1986 to 1990. Thanks to his profound commitment
and consummate communication skills, he achieved the un-
precedented feat of raising the budget within two years to
almost $100 million from the initial set-up of "himself, a
secretary, and one typewriter," as described by Daniel
Tarantola.

2

Everyone concerned with HIV/AIDS and health and
human rights in general will remember with horror and grief
the deadly crash of Swissair Flight 111 on September 2, 1998,
killing all the passengers and crew, including Jonathan and
his wife of two years, Mary Lou Clements, herself a world-
renowned immunologist.

Mann's vision and charisma touched many people, in-
cluding, of course, Tarantola, who worked with him on AIDS
in the World and AIDS in the World II and in running the
Franqois-Xavier Bagnoud (FXB) Center, and who is now se-
nior policy advisor to Gro Harlem Brundtland, Director-
General of the World Health Organization. During his Geneva
years, Mann established long-lasting relations with and cer-
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tainly inspired such towering figures in the health and hu-
man rights field as Katarina Tomagevski, Sofia Gruskin, Vir-
ginia Leary, and Michael Kirby, to name a few of the many
jurists who continue to build on Mann's initial vision.

Justifiably exasperated by the World Health
Organization's inability to rise to the challenge of the pan-
demic, he left Geneva for Harvard University, where he and
Tarantola, supported by Countess Albina du Boisrouvray,
president of the Association Francois-Xavier Bagnoud,
launched the Global AIDS Policy Coalition. They then
founded the FXB Center for Health and Human Rights in
1993, where Tarantola and Gruskin became Mann's right
and left hands in the pioneering years from 1993 to 1996 at
the Harvard School of Public Health.

The support Mann received from the Association FXB
was directly related to his vision, initially conceived at the
Global Programme on AIDS, of the complimentarity of health
and human rights. At Harvard, he was able to refine his
thinking and communicate to thousands more people who,
like Gostin, Anthony Fauci, director of the National Institute
of Allergy and Infectious Diseases, and Mathilde Krim,
founder of the American Foundation for AIDS Research, were
changed as a result.

Mann's legacy covers at least three significant areas. His
greatest achievement was effectively sounding the alarm with
unsurpassed passion and conviction to governments and in-
ternational institutions that the HIV/AIDS pandemic called
for urgent human rights-based responses, founded on solid
epidemiological evidence. His voice at the Amsterdam,
Vancouver, and other AIDS conferences carried far and wide.
As Mr. Justice Edwin Cameron of the High Court of South
Africa said in the first Jonathan Mann Memorial Lecture at
the XIIIth International AIDS Conference in Durban, South
Africa, on July 10, 2000, Mann's commitment to advancing
the realization that respect for human rights enhances pre-
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vention and containment of HIV "constitutes his most pro-
found contribution to securing a humane world-wide response
to the AIDS epidemic."3

Second, he mobilized his closest colleagues to join and
build a movement of health practitioners committed to hu-
man rights and to draw the attention of the human rights
community to the vitality of the linkage of health and human
rights. This he did, with Tarantola and Gruskin, through
their work with other partners, the two international confer-
ences on health and human rights in 1994 and 1996, the
launching of Health and Human Rights: An International
Journal, and the outreach activities of the FXB Center.

Finally, Mann articulated his ideas in scholarly articles,
which are of lasting value due to the clarity of his expres-
sion, the significance of the issues addressed, and the infu-
sion of knowledge of medicine and international affairs.

One can pay tribute to this legacy in relation to any or
all of these three dimensions. Professor Gostin chose to do
so by highlighting an important dimension of Jonathan's schol-
arship, namely the relations between ethics, health, and hu-
man rights. Gostin's real tribute, more significant perhaps
than the article under commentary analyzing Mann's think-
ing on health, ethics, and human rights, is the considerable
body of scholarship he has contributed to our understanding
of the topic, including the seven books and articles written
by him without Mann and the two written with Mann, which
are cited in his notes. Gostin's recent book on public health
law specifically includes a discussion of "the synergy be-
tween human rights and public health."'4 Significantly, Gostin
summarizes Mann's position as being that "individual rights
and public health are consistent objectives, even mutually
reinforcing," but he goes on to affirm that "public health and
individual rights sometimes cannot coexist. " ' In the book,
Gostin then looks at this tension in relation to such issues as
privacy, freedom of expression, and bodily integrity under
U.S. law. What is missing - and the article under commen-
tary suggests its importance - is the human rights perspec-
tive understood as the norms reaffirmed in the Universal
Declaration of Human Rights and its progeny.

In his article under commentary, Gostin's stated aim is
to provide the "precision in language and thought" that is
missing in the discourse on health, ethics, and human rights.
This modest commentary will review the main ideas Gostin
presents and recall some of Mann's ideas on the topic. An
occasional divergence of views will not, I trust, detract from
my general support for Gostin's aim. To follow Gostin's lead,
I will suggest some precision in language and thought regard-
ing two distinct elements of Gostin's analysis: the relation
between the ideas on ethics presented by Gostin in this ar-
ticle and by Mann in his 1997 article in the Hastings Center
Report, on the one hand, and Gostin's interpretation of in-
ternational human rights law, on the other. Some concluding
remarks will, I hope, advance the debate Gostin so usefully
launched.

IDEAS ON ETHICS

Mann argued that ethics provided the language for medicine
to deal with values, especially regarding the behavior of indi-
vidual practitioners, whereas public health "is struggling to
define and articulate its core values." He did not consider
that the language of ethics dealt as satisfactorily with the
societal issues involved as the language of human rights did.
In one of his most brilliant and eloquent insights, Mann
succinctly explained that "modern human rights, precisely
because they were initially developed entirely outside the
health domain and seek to articulate the societal precondi-
tions for human well-being, seem a far more useful frame-
work, vocabulary, and form of guidance for public health
efforts to analyze and respond directly to the societal deter-
minants of health than any inherited from the biomedical or
public health traditions."6

Gostin notes than Mann "advocated the development of
an ethical code, or at least a well-articulated values state-
ment, for public health professionals." Mann did indeed say
that "the world of public health does not have a reasonably
explicit set of ethical guidelines," although many occupa-
tional groups in public health have such guidelines or are
developing them.7 Mann set two conditions for developing
an ethics of public health: that it use the vocabulary of dig-
nity rather than biomedicine and that it apply a human rights
framework.8 Ethical codes have been adopted that meet these
conditions, at least in part, with respect to torture, abuse of
psychiatry, hunger strikes, treatment of prisoners, investiga-
tion of summary executions, protection of persons with men-
tal illness, the death penalty, and more recently the human
genome. ° It would indeed be a tribute to Mann to work
toward a code linking health and human rights, although
Gostin warns that "the development of such a code of ethics
would be challenging."

Such a code is not the same as a normative statement on
the relations between health and human rights, although the
two are related. While the entire field of health and human
rights is not adequately defined for a comprehensive norma-
tive statement to cover its breadth in a compelling and mean-
ingful way, a more modest goal of a consensus statement on
human rights and health practice is feasible. Vincent Iacopmio,
on behalf of Physicians for Human Rights, and I, on behalf
of the FXB Center, have teamed up to facilitate an interna-
tional and inclusive process leading to a Declaration on
Human Rights and Health Practice. A network of nearly 100
people are providing input to this text, which will develop
further with the collaboration of scholars, practitioners, ad-
vocates, administrators, and professional associations on all
continents, with a view to the declaration seeing the light of
day in about two years - ten years after Mann founded the
Center.

The brief set of six "Principles on Public Health and
Human Rights," adopted in November 2000 by the Ameri-
can Public Health Association," illustrates how only the most
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elementary principles are ripe for formulation in the lan-
guage of a declaration. The more elaborate Iowa City Ap-
peal on Advancing the Human Right to Health, adopted in
April 2001,12 illustrates that an attempt to address even the
more limited matter of the human right to health through a
consensus statement is a rather complex undertaking. Mann
spoke against a general declaration on health and human
rights (and even worked to prevent one from being under-
taken) because he believed the Universal Declaration should
be adequate. I would add that an attempt to draft an instru-
ment on the entire field would fall into the trap Gostin warns
against of lacking "precision in language and thought."

Gostin distinguishes three understandings of public health
ethics: "ethics of public health," by which he means profes-
sional ethics; "ethics in public health," by which he means
applied ethics; and "advocacy ethics," by which he means
engagement by professionals in promoting the reduction of
inequalities. Similarly, he considers three overlapping uses
of human rights in the legal, ethical, and rhetorical modes.
There appears to me to be a parallel between the three levels
of discourse in both ethics and human rights, which I have
presented in Table 1. This comparison suggests common
features of the ethical and human rights normative discourse:
the legal or positivist, the ethical or philosophical, and the
activist or aspirational.

An example of the aspirational is the strongly held con-
viction by many that discrimination based on sexual orienta-
tion is a human rights violation. It is indeed a violation of
dignity, and activists are fully justified, in my conception of
justice, in advocating this form of equality as a human rights
issue. Others may argue that no deviation from the tradi-
tional heterosexual pattern of state-sanctioned relationship
should be tolerated, an opinion - however abhorrent to me
- which they have the right to express.

On a different level of discourse, one can engage in ex-
tensive philosophical and ethical debate around themes of
tolerance, normality, love, and all the other issues involved.
On a third level of discourse, non-discrimination based on
sexual orientation is often included in local or national legis-
lation in Western countries (as well as South African and
some Latin American countries), but not firmly recognized
in many other societies or in international human rights texts.

Thus, when one says "discrimination based on sexual orien-
tation is a human rights violation," that statement is a legiti-
mate activist claim and a respectable position in ethical dis-
cussion but not (yet) an accurate statement of positive inter-
national human rights law.13

The death penalty and abortion are other interesting
examples. Both are clearly the subject of intense activism
and ethical debate on both sides of the issues. When Am-
nesty International proclaims, as it does, that "the death pen-
alty is the ultimate denial of human rights," which level of
discourse is it using? According to Amnesty's data, 108 coun-
tries have abolished the death penalty in law or practice,
whereas 87 countries retain it for ordinary crimes. 14 The
claim that the death penalty is a violation of human rights is
certainly a position held by abolitionist activists and it is one
position in ethical debate, alongside of others.

In international human rights law, the death penalty as
such is not prohibited in the Universal Declaration of Hu-
man Rights or in the International Covenant on Civil and
Political Rights (ICCPR), although Amnesty considers the
practice to violate the ban on torture or other cruel, inhu-
man, or degrading treatment or punishment. States that have
ratified the Second Optional Protocol to the ICCPR, Proto-
col No. 6 to the European Convention on Human Rights, or
the Protocol to the American Convention on Human Rights
to Abolish the Death Penalty agree to ban the death penalty
for crimes in peace time. Furthermore, the death penalty
cannot be imposed by either of the ad hoc international crimi-
nal tribunals or under the Statute of the International Crimi-
nal Court. Thus, regardless of one's activist or philosophical
views, the statement that the death penalty is a violation of
international human rights law must be highly nuanced, es-
pecially for retentionist countries that have not ratified the
instruments banning it.

A woman's right to choose whether and when to give
birth is a recognized human right, but the voluntary termina-
tion of pregnancy does not enjoy that same recognition as a
human right. There is support for the activist or philosophi-
cal claim, especially in the documents of the 1994 Cairo
International Conference on Population and Development,
but there is not yet an undisputed provision of international
human rights law guaranteeing a right to abortion.

Table 1. Comparison of Types of Ethical and Human Rights Discourse.

Type of discourse Ethics Human Rights

Legal Deontology, International human rights law,
Ethics "of' public health International humanitarian law

Ethical/philosophical Ethics "in" public health Values clarification,
Rights theory, Theories of justice

Aspirational Ethics "for" public health, Human rights activism
"Advocacy ethics"
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Mann's main argument on the relation between ethics,
public health, and human rights draws on three relation-
ships: public health policies, programs, and practices harm-
ful to human rights; the impact of human rights violations on
health; and the inextricable linkages of heath and human
rights.'5 He posits, at the same time, a continuum of value
clarification with individual-level analysis at one end, where
ethics is the more useful language, and societal analysis at
the other, where human rights language is more useful, not-
ing that in practice "positions between the hypothetical ex-
tremes of medicine and public health are more common,
calling for mixtures of human rights and ethical concepts
and language."16

Figure 1, adapted from Mann, offers a way of illustrat-
ing the relative value of ethics and human rights for policy in
medicine and in public health. By stressing "ethics of public
health" and "ethics in public health," Gostin essentially takes
a different view by supporting the use of ethics in public
health practice and policy, whereas Mann would favor using
human rights. Thus, a decision whether to disclose to a
patient's partner that the patient is HIV-positive requires
ethical judgment in the practice of medicine, whereas hu-
man rights standards of privacy and protection of dignity
should guide the policy and programmatic decision-making
regarding disclosure of the results of HIV/AIDS testing on
populations.

Gostin's article reflects a growing trend in the literature
distinguishing the ethical and the human rights frameworks,
of which Mann's work was a precursor. A recent bibliogra-
phy on public health ethics conveniently groups the litera-
ture according to five categories: ethical theory and applica-
tion, professional ethics and codes of conduct, ethical issues

in public health, policy issues in public health, and public
health and human rights.17 The human rights section lists
fifty-one books and articles in a subsection on "Individual
Rights vs. the Social Good: The AIDS Epidemic and HJV
Testing" and sixty-two under "Legal, Moral & Personal Re-
sponsibility and the Public Health: Sources of General Inter-
est." These references constitute a respectable seven out of
the bibliography's forty-six pages. One can dispute the clas-
sification of several references. Moreover, subsuming hu-
man rights under "public health ethics" is contrary to Mann's
understanding of the relationship between ethics and human
rights. Nevertheless, the general impression generated by this
bibliography is that the human rights discourse occupies an
expanding place in thinking about public health ethics and
should be distinguished from more traditional deontological
discourse in the profession.

PERCEPTIONS OF INTERNATIONAL HuMAN RiGHTs LAW

Because Gostin takes seriously Mann's admonition that a
human rights framework should be at the core of a public
health ethic, he quite appropriately reviews the essential ele-
ments of the international legal regime of human rights. Be-
cause I take seriously Gostin's call for precision in language,
it may be helpful to correct some of the language relating to
the international law and institutions of human rights.

For example, in international law, the term "source" is a
technical term meaning treaties, custom, or general prin-
ciples of law, as well as some subsidiary sources. When Gostin
says, "The main source of human rights law is ... the Inter-
national Bill of Human Rights," he is using "source" in its
ordinary meaning but not accurately in its technical sense.

Figure 1. Policy Relevance of Ethics and Human Rights in the Context of Medicine and Public Health.

E c [Human Rights

Medicine 4 l Public Health
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Table 2. Questionable Distinctions between Civil and Political and Economic, Social, and Cultural Rights.

Traditional Civil and Economic, social, Rationale for
characteristic used political rights and cultural rights challenging the

to distinguish distinction

Permanence Absolute, immutable Relative, responsive All rights take on
to changing conditions priority status when

affirmed as human
rights

Underlying objective Ensure freedom Ensure equality Freedom requires
both types of rights,
and equality must be

assured in both

Implementation Immediate Progressive Elements of immediate
and of progressive

implementation apply
to all rights in varying

degrees

Judicial remedies Justiciable Political or All rights eventually
programmatic become justiciable

as legal redress
is provided

Role of the state Negative Positive All rights involve
(freedom from, (right to, varying degrees of
droit attribut) droit crdance) the duties to respect,

protect, and fulfill

Allocation of Cost-free Resources required Resources are needed
resources (individual freedom) (welfare) for realization of civil

and political rights; many
economic, social, and
cultural rights can be

realized with minimum
investment

Cultural and Based on Western Based on model of All political
political bias economic liberalism centrally planned systems are based on

socialist system or constitutionally guaranteed
Eastern beneficient king rights of people or citizens

Relation to Accusatory: Cooperative: Both accusatory
violations Violations should Reference to violations and cooperative modes

be identified regarded as inappropriate may be appropriate
and denounced for any right, depending

on circumstances
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For the international lawyer, it would be more accurate to
say that the core norms of modern international human rights
law are found in the International Bill of Human Rights. It
should also be noted that the International Bill comprises the
Universal Declaration of Human Rights and the two cov-
enants of 1966, as well as the protocols thereto, but not the
United Nations Charter, which Gostin lists as part of it. 8

Gostin also refers to the "regional systems" of human
rights protection "in American, European, African, and Arab
countries." Unfortunately, in spite of the transient existence
of a Permanent Arab Commission on Human Rights in the
1960s and the adoption in 1994 of an Arab Charter on Hu-
man Rights, which is not yet in force, there is currently no
regional system as such in the Arab states. 19

Gostin appropriately draws attention to the issue of dero-
gation and limitations, that is, those provisions of human
rights texts that seek to balance absoluteness of rights with
the constraints of governance. Thus, the general texts, prin-
cipally the ICCPR, the European Convention on Human
Rights, and the American Convention on Human Rights,
allow the suspension of some rights "in time of public emer-
gency which threatens the life of the nation." 20 Gostin enu-
merates four rights from which no derogation is allowed,
leaving out article 8 (freedom from slavery or servitude),
article 11 (non-imprisonment for debt), and article 15 (non-
retroactivity of criminal law). Admittedly, he introduces the
enumeration by saying that "non-derogable rights include"
the four he lists. However, two of the rights he omits are
rather significant.

Other rights may be limited under specified conditions,
including the needs of public health. Gostin states that the
covenants "diverge in their treatment of permissible limita-
tions." In fact, the divergence exists more with respect to
derogations than with respect to limitations. Derogations are
covered in the ICCPR but not in the International Covenant
on Economic, Social and Cultural Rights (ICESCR), unlike
the European Social Charter. On the subject of limitations,
the treatment is quite similar in both covenants, one allow-
ing "limitations... determined by law [and] compatible with
the nature of these rights and solely for the purpose of pro-
moting the general welfare in a democratic society" (ICESCR)
and the other requiring that limitations be "provided by law,
... necessary to protect public safety, order, health or morals
or the fundamental rights and freedoms of others" (ICCPR).

These minor technical details should not detract from
the important effort Gostin makes, consistent with Mann's
legacy, to link international human rights and public health
ethics. However, Gostin does appear to perpetuate the now-
disputed Cold War distinction between negative and positive
rights that resulted in the United Nations's adopting two
covenants in 1966.21 Echoing traditional thinking since Isaiah
Berlin, he characterizes civil and political rights as "princi-
pally negative or defensive in character" and economic, so-
cial, and cultural rights as "positive rights ... requiring affir-

mative duties of the state to provide services." Table 2 out-
lines some of the main arguments for and against this nega-
tive-positive distinction. Post-Cold War thinking is reflected,
among other places, in the United Nations Development
Programme's Human Development Report 2000, the theme
of which is human rights. In a box on "dispelling the myths
of difference," the report takes aim at four myths, the first of
which is that "civil and political rights are all negative rights
- economic, social and cultural rights are all positive." 22

Gostin does say "principally negative," not "all nega-
tive," but the important point, especially for promoting health-
related human rights, is that "dispelling these myths reveals
the underlying similarities of civil, cultural, economic, po-
litical and social rights and calls for a common approach to
creating indicators. '23 The treaty bodies, which interpret the
obligations of States Parties, have beensystematic in ques-
tioning the traditional Cold War distinction. The right to
health is a case in point. To consider it a "positive right ...
requiring affirmative duties of the state to provide services"
suggests that it can be reduced to government services and
neglects the critical interconnections between health and all
the rights that determine health status. Table 3 lists the rights
necessary for the realization of the right to health, according
to the Committee on Economic, Social and Cultural Rights.

Gostin is certainly correct that "when ethicists adopt the
language of international human rights, there is bound to be
a certain amount of confusion," citing the example of the

Table 3. Relation Between the Right to Health
and Other Human Rights.

"The right to health is closely related to and dependent
upon the realization of other human rights, as contained
in the International Bill of Rights, including the rights to
[1] food,
[2] housing,
[3] work,
[4] education,
[5] human dignity,
[6] life,
[7] non-discrimination,
[8] equality,
[9] the prohibition against torture,
[10] privacy,
[11] access to information, and the freedoms of
[12] association,
[13] assembly and
[14] movement.

These and other rights and freedoms address integral
components of the right to health."

Source: Committee on Economic, Social and Cultural
Rights, General Comment No.14, para. 3 (May 2000).
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right to health care. But he is just as harsh in the other direc-
tion, affirming that "the field of human rights has much work
to do if it is to usefully contribute to health policy analysis,"
and cites again the example of the right to health, the mean-
ing of which "human rights scholars and advocates have not
clarified." He takes the broad World Health Organization
definition of health as representing part of the difficulty of
getting beyond the aspirational and rhetorical. He then cites
several authors and General Comment No. 14 of the Com-
mittee on Economic, Social and Cultural Rights, which uses
the terms of the right to health as defined in the international
covenant, not the World Health Organization Constitution.

While Gostin is correct that much remains to be done,
especially regarding indicators, he would probably agree that
some effort at systematic analysis has been made by several
authors (I would add Tomagevski to Leary, Chapman, jamar,
and Toebes, whom he cites) and especially by the treaty bod-
ies, which assess the specific content of States Parties' obli-
gations to respect, protect, and fulfill (not "respect, defend,
and promote," as Gostin has it). As regards health policy
analysis, indeed much remains to be done, but a start has
been made, including in an article Gostin himself co-authored
with Mann,24 as well as in more recent writing.2-

In his conclusion, Gostin urges that ethical analysis ex-
pand "its perspective [beyond biological medicine and indi-
vidual autonomy] to consider the equally important values of
community, mutual security, and solidarity." These concepts
appear for the first time in the conclusion; it would have
been useful for him to have clarified their meaning and rel-
evance to the issue at hand. It is worth recalling that Mann
described our understanding of the universe of health as "pro-
visional, untidy, and necessarily incomplete." 26 He felt that
to complete this understanding, we must build bridges be-
tween medicine and health and between ethics and human
rights. In helping to erect these bridges, Gostin shares in
Mann's larger vision that "it is precisely though this historic
effort to explore and promote values in the world for which
we share responsibility, articulated in philosophy and in ac-
tions, that we express confidence in our own lives, in our
community, and in the future of our world. '27
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