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letter to the editor
Refusal to Treat Patients Does Not Work in Any Country— 
Even If Misleadingly Labeled “Conscientious Objection”

christian fiala and joyce h. arthur

We would like to point out some serious problems and contradictions in the study “Regulation of Consci-
entious Objection to Abortion: An International Comparative Multiple-Case Study,” by Wendy Chavkin, 
Laurel Swerdlow, and Jocelyn Fifield (Health and Human Rights Journal, vol. 19, no. 1, 2017).

The study purports to show that it is possible to accommodate health care providers’ “conscientious 
objection” (CO) to legal abortion while assuring that women with an unwanted pregnancy have access to 
health care services. The researchers examined four countries—England, Italy, Portugal, and Norway—all 
Western democracies with laws that allow CO for abortion. They conclude that England, Norway, and 
Portugal are able to permit CO by law and still provide and fund abortion care. Italy is the major exception, 
where access to legal abortion is seriously compromised due to a very high number of objectors. 

However, significant information is omitted from the study, the choice of countries and interviewed 
stakeholders are selective and unrepresentative, and the findings are interpreted in a biased way. The study 
does not lend weight to the acceptance of CO for abortion in any country, including the four studied. Instead, 
the results confirm that refusing to provide basic health care cannot and should not be “accommodated” 
with patient needs—not even if the treatment refusal is misleadingly called “conscientious objection.” 

In the introduction, the authors explain that CO was introduced into law “out of political compromise 
or pragmatic necessity,” but they omit the obvious reasons for this unprecedented intrusion of personal 
beliefs into medical regulation. Individuals are allowed to boycott a democratically decided law because 
of society’s deference to religious beliefs and traditional views that assign women to a childbearing role. 
This points to an inappropriate and unethical basis for CO in reproductive health care—one that has little 
in common with the military CO it is dishonestly named after. Indeed, many people have argued against 
the exercise of CO in health care, but the authors never mention this opposing view.1 

The study’s selection of four countries that allow CO is biased and rather puzzling. At least 22 countries 
allow CO through regulation, so why did the authors exclude most of them? They cite the four countries’ 
ratification of various international human rights agreements as one apparent reason. However, ratified 
agreements are no guarantee of compliance and have limited relevance to the utility of CO regulation. 
They also state that the four countries meeting their requirements are those with CO clauses in statute, 
legal abortion, and funded health care, and are “all high-income Western European countries with liberal 
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abortion regimes.” However, CO regulations vary 
widely and are not directly comparable across the 
four selected countries. 

Italy does not have a liberal abortion regime 
and has no legal limits on the exercise of CO. The 
1978 Italian law that legalized abortion grudg-
ingly allows it while trying to limit it as much as 
possible.2 Nothing in the law requires doctors to 
provide abortions—it requires them only to consid-
er whether to do so in each case, and gives them 
wide discretion to refuse. CO is now widespread 
in Italy, exercised among 82% to 91% of all gyne-
cologists, according to the authors—even though 
gynecologists are the only health care profession-
als who can legally provide abortion care. Italian 
women cannot escape to private clinics as they can 
in England, because the Italian law limits abortion 
to public facilities—which are not obligated to 
provide the service. While some private clinics and 
“conscientious objectors” do provide abortions for 
profit in Italy, many women resort to illegal abor-
tion or travel to other countries.3 In Switzerland, 
23% of all abortions in the border region of Tessin 
are done for women from Italy.4 

Why did the authors not select one of the 
three countries (Sweden, Finland, and Iceland) that 
disallow any refusal to treat, including for abor-
tion?5 Without such an example, any comparison of 
the utility of “regulation of CO” will be incomplete 
and misleading. The authors briefly mention such 
countries but understate the situation by claiming 
that the absence of CO regulation has “been inter-
preted to mean that providers lack a legal right to 
object.” In fact, CO is actively disallowed by policy 
in Sweden, Finland, and Iceland, as well as by court 
jurisprudence in Sweden.6 The prohibition of CO 
has positive consequences—women have good ac-
cess to abortion, and providers are held accountable 
for their professional obligations to patients. 

The selective aspect of the four countries is 
also apparent with the inclusion of England. It can-
not have escaped the authors’ notice that England is 
not a country on its own and therefore not directly 
comparable to the other three. Did the authors se-
lect this part of the United Kingdom because CO 
is less of a problem in England compared to other 

parts of the country, such as Northern Ireland? 
A major flaw is that the authors rely only on 

what the laws state and what their invited stake-
holders said. The latter were arbitrarily selected for 
convenience, based on the researchers’ ability to 
find them and conduct interviews. They included 
lawmakers, legal experts, health system officials, 
medical association representatives, reproduct-
ive health advocates, academics, bioethicists, 
anti-abortion advocates, and religious freedom 
advocates. Few of these people would have any 
knowledge of what is happening on the ground. 
CO regulations are poorly enforced in almost every 
country, and the study interviewees highlighted 
the “scant or spotty regional and national data on 
the prevalence and characteristics of objection” 
in their countries. Therefore, it is not possible to 
conclude that CO works well in some countries just 
by examining their laws and interviewing people 
who are not directly concerned and not even on the 
frontlines. They cannot know the extent to which 
CO laws are ignored or disobeyed by objectors, or 
how often women are denied services and treated 
unjustly.7 

It is also difficult to understand why the au-
thors would select stakeholders who are against 
abortion or who have only religious qualifications, 
while excluding the only persons affected by 
CO—pregnant women. Leaving out the real-life 
experience of women in a subject that affects them 
alone recalls the dark era of the paternalistic past 
and goes against all modern human rights values. 

In the authors’ case summaries of the four 
countries, it becomes clear why the negative con-
sequences of CO appear to be reduced in Norway, 
England, and Portugal. First, all three countries “re-
serve certain positions for non-objectors.” In other 
words, refusal to treat under CO is allowed only to 
a certain extent. Second, all hospitals in Norway 
and Portugal are obligated to provide abortions and 
are responsible for employing enough personnel to 
do so. Third, while doctors in England can object 
in the public system, the National Health Service 
contracts out most abortion care to private organi-
zations like the British Pregnancy Advisory Service 
and Marie Stopes, who of course hire only non-ob-
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jectors. This shows that CO can be minimized by 
imposing firm restrictions, because it results in 
fewer objectors. England and Norway both have 
low numbers of objectors, which may also relate to 
low levels of religiosity in both countries. Therefore, 
the authors are wrong in asserting that CO regula-
tion can accommodate objectors—in fact, the most 
successful CO regulations reduce the numbers 
of objectors to very low levels, to the point that it 
should become feasible to prohibit CO entirely. 

Portugal is deemed successful by the authors 
on the basis that it is small, so women can travel to 
find an abortion provider and even receive funds 
to do so. Also, all public hospitals are obligated to 
provide abortions. But little is known about the 
number of objectors in Portugal, whether hospi-
tals and objectors are obeying the law, and what 
actually happens to women. As the authors admit, 
“Rigorous data on the prevalence of objection are 
not available.” Also, few objectors are even aware 
of their legal duties to inform the national Order 
of Doctors and their patients about their objection. 
This reporting aspect of the CO law is not being fol-
lowed because, apparently, “informal adjustments 
suffice.”

The authors’ study concedes that allowing CO 
makes access more difficult for women and increases 
the burden on health care systems to provide abor-
tion, which they often fail to do. There are “varying 
degrees of implementation” of the laws, which 
generally require health care institutions to expend 
their own resources by hiring extra providers while 
paying objecting doctors to not do their job, or to 
contract out abortion care to private clinics. Further, 
health care personnel often have insufficient know-
ledge of the law, and Italy has a significant amount 
of “convenient objection” unrelated to conscience, as 
well as excessive workloads for abortion providers. 
None of that stops objectors in Italy and Portugal 
from complaining that attempts to hire non-object-
ors are discriminatory, even though hospitals must 
provide abortions by law. 

Indeed, the authors note that “[a]ll inter-
viewees opposed to abortion expressed discontent 
with any constraints on CO.” This confirms that 
CO regulations are fatally flawed because of the 

assumption that objectors will follow them. The 
authors admit that all four countries have had clin-
icians who “illegally invoked CO to the provision 
of emergency contraception, intrauterine devices, 
and post-abortion care,” as well as “uneven and 
incomplete monitoring of compliance.” As we 
know, many anti-abortion doctors refuse to obey 
a requirement to refer, and some will even let a 
woman die rather than perform a life-saving abor-
tion required by law.8 

The study actually shows that CO regulations 
give a false sense of security to those who wish to 
“simultaneously” protect doctors’ refusal to treat 
and patients’ right to health. The conflict between 
these two objectives brings to mind the Enlighten-
ment of the 18th century, when societies recognized 
the need to limit the power of religious beliefs and 
switch to evidence-based decision making. Why, in 
the 21st century, are we still debating whether this 
secular principle should apply to women with an 
unwanted pregnancy?
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