Abstract

In the classic understanding of human rights obligations, the state is con-
sidered the primary duty-bearer. Governments, however, are increasingly
handing over their function of delivering health services to NGOs. This
article argues that because of these new and increasing responsibilities,
NGOs should also be seen as duty-bearers required to uphold rights
through their services, activities, and principles of operation. Translating
human rights norms into practical, measurable activities remains a chal-
lenge. We worked with organizations delivering HIV-related services to
prisoners and injecting drug users in Malawi and Pakistan. The aim was
to develop a simple, practical framework of activities and indicators to
provide accountability standards against which NGOs could be held ac-
countable for progressively realizing the rights of their clients.

Selon l'interprétation classique des obligations en matiére de droits de
I'homme, I'état est considéré comme le responsable principal a leur égard.
Cependant, les gouvernements déchargent de plus en plus leur réle d’ad-
ministration des soins de la santé publique sur des ONG. Dans cet ar-
ticle, nous faisons valoir que du fait de leurs nouvelles responsabilités
croissantes, les ONG devraient également étre considérées comme re-
sponsables et tenues de respecter les droits de I’'homme dans leurs serv-
ices, leurs activités et leurs principes opératoires. Traduire les droits de
I'homme en activités pratiques et mesurables reste toutefois un défi.
Nous avons travaillé aux c6tés d’organisations offrant des services con-
cernant le VIH a des prisonniers et consommateurs de drogues par voie
intraveineuse au Malawi et au Pakistan. L'objectif était de développer un
cadre simple et pratique d’activités et d’indicateurs afin d’établir des
normes de responsabilité selon lesquelles les ONG peuvent étre tenues re-
sponsables du respect progressif des droits de leurs clients.

En el entendimiento cldsico de las obligaciones con respecto a los dere-
chos humanos, se considera que el estado es el principal portador de tales
obligaciones. Sin embargo, los gobiernos estdn cediendo cada vez mds su
funcién de suministrar servicios de salud a organizaciones no guberna-
mentales. En este articulo se argumenta que debido a estas responsabili-
dades nuevas y crecientes, las organizaciones no gubernamentales deben
también ser consideradas como portadoras de obligaciones a las cuales se
les exija defender los derechos por medio de sus servicios, actividades y
principios de operacién. Sin embargo, convertir las normas de derechos
humanos en actividades prdcticas y medibles persiste como un desafio.
En el pasado trabajamos con organizaciones que suministraban servicios
relacionados con VIH a prisioneros y a usuarios de drogas inyectadas en
Malawi y Pakistdn. El objetivo fue crear un marco sencillo y prdctico de
actividades e indicadores para proporcionar estdndares de responsabil-
idad contra los cuales las organizaciones no gubernamentales podrian ser
responsables de satisfacer de manera progresiva los derechos de sus
clientes.
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Rights-based approaches aim to empower people to de-
mand their entitlements, promote equity, and challenge dis-
crimination. This includes holding duty-bearers accountable
for fulfilling direct obligations to themselves, and those they
are responsible for, under standards of due diligence.! While in
the classic understanding of human rights, the state is consid-
ered to be the primary duty-bearer, governments are increas-
ingly handing over their function of delivering health services
to non-state actors, including nongovernmental organizations
(NGOs). The state must retain ultimate responsibility for re-
specting, protecting, and fulfilling human rights.2 NGOs,
however, especially those claiming to be rights-based in their
operations, should also be seen as duty-bearers, upholding
rights through their services and activities — even if this re-
quires challenging state policies and their implementation.
Many sexual and reproductive health NGOs have long
claimed to uphold rights-based approaches in their services.
Indeed, sexual and reproductive health advocates have been at
the forefront of advances in defining rights-based approaches
to health, manifest in the language of the Cairo and Beijing
Programs of Action and the International Planned Parenthood
Federation’s Charter on Sexual and Reproductive Rights.3
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The reality for many NGOs, however, is that they often
fail to fulfill their commitments to a rights-based approach
in their actions. Many lack knowledge of international
human rights law and the role of national policies. Many
also are unaware of how to interpret sexual and reproductive
rights at a service delivery level or how to implement a
rights-based approach within their modes of operation. The
problems are exacerbated when NGOs work with marginal-
ized groups (for example, injecting drug users, prisoners, and
commercial sex workers), groups for whom service delivery
is often driven more by a paternalistic approach than proac-
tive support for the “rights” of the clients. Further impedi-
ments have been created by a spate of US funding policies
that impose effective “gags” on the realization of rights-
based approaches in the provision of comprehensive sexual
and reproductive health services.45

The rights contained in international treaties are con-
tinually re-interpreted through the work of the treaty mon-
itoring bodies; nevertheless, they are not easily translated
into practical activities and measures for rights-based repro-
ductive and sexual health service delivery. Both human
rights advocates and health practitioners have been slow to
respond to the challenge of making the progressive realiza-
tion of social, cultural, and economic rights, including the
right to health, a reality. This includes a failure to take
stock of the changing service-provision climate in which
NGOs are increasingly responsible for health care, and of
the implications of these changes for the responsibility of
NGOs to realize rights.¢

We accepted this challenge and worked with NGOs de-
livering HIV-related services to prisoners and injecting drug
users in Malawi and Pakistan, respectively. The aim was to
develop a simple, practical framework of activities and indi-
cators promoting a rights-based approach to health service de-
livery. It is hoped that the framework can help organizations
become more consistent in their rights-based activities, more
conscious of rights frameworks, more accountable, and, ulti-
mately, more effective. This proposed framework is appli-
cable both to NGOs and public sector service providers.

This effort is part of wider research we are conducting
at the London School of Hygiene and Tropical Medicine in
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collaboration with partners to develop benchmarks for im-
proving NGO accountability and effectiveness in the de-
livery of sexual and reproductive health services. Given
the political sensitivities that surround the field of sexual
and reproductive rights, and the frequently controversial
relationship in some countries between the state and
NGOs who work with marginalized groups in this area, we
present anonymized data. In this article, we illustrate the
application of the framework in AIDS-prevention services
for marginalized groups and draw conclusions for a com-
parative analysis.

Rights-Based Public Health for Vulnerable Groups

Public health interventions for vulnerable groups are
most effective if they also succeed in being rights-based and
in respecting, protecting, and fulfilling the rights of people
already marginalized by society.” If services providing HIV-
related prevention and care to commercial sex workers or
injecting drug users do not protect the dignity and confi-
dentiality of their clients, they risk driving these already
hard-to-reach groups underground. In addition, services that
do not pay attention to rights may result in future violations
of the rights of clients. For example, unintentionally con-
tributing to their identification may result in police harass-
ment and incarceration.8 Once in prison, vulnerability to
HIV infection is increased if, as is usually the case, there are
no condoms and no clean syringes.®

In Indonesia, Nepal, and elsewhere in Asia, the HIV epi-
demic is believed to have spread because appropriate meas-
ures were not taken to reach and protect injecting drug
users.10 In Thailand, the government has been praised for a
highly successful “100% condom” campaign, which is in-
tended to protect sex workers as well as their clients from in-
fection. At the same time, however, the government’s re-
sponse to injecting drug users has included a vicious “war on
drugs,” resulting in arbitrary arrests, extrajudicial killings,
and disappearances, all targeting the drug-using community.1!

The detrimental effects of this strategy are already
being documented. Injecting drug users are going under-
ground; they no longer seek or carry clean needles (to be
found with a needle increases the length of imprisonment);
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if incarcerated, they face overcrowding and poor sanitary
conditions, and almost certainly high levels of stigma,
leading to beatings, rape, and perhaps also higher-risk drug
habits.!2 Among prisoners, using drugs or not, HIV levels are
often twice those of the general population.!3 Organizations
working with injecting drug users and prisoners agree that
the only way to reduce HIV prevalence among them is to
work with these groups respectfully, protect their rights,
and ensure they are not subjected to further stigmatization,
harassment, or abuse.!4

Country Contexts and Activities

Malawi has had a multiparty democracy since 1995.
The former president, Hastings Kamuzu Banda, however,
has retained significant political influence. Years of bru-
tality during his authoritarian government have left people
with a general wariness toward criticizing government or
tackling corruption.!> The independent press is frequently
under attack from the government.16

Our study partner there was a national NGO delivering
sexual and reproductive health services to men, women, and
adolescents. Their services include information on and pro-
vision of a range of contraception, safe abortion procedures,
and the proposed addition of voluntary counseling and
testing services (VCT) for HIV/AIDS. The NGO has had con-
siderable experience in quality of care and reproductive
rights (including adolescent access to contraception and
abortion). Of most interest here is its work with prisoners,
who are a particularly neglected group in Malawi, and among
whom HIV prevalence is more than twice that in the general
population (see Table 1). Overcrowding, poor health facili-
ties, sexual activity, and rape, especially of minors, are
common.!” The organization currently works with prisoners
in 23 prisons, providing them basic health services, free
treatment for sexually transmitted infections (STIs), and HIV
information.

Pakistan is a federal republic but has experienced signifi-
cant periods under military rule. The Constitution includes
provisions for the use of Islamic law (including shari’a courts)
in certain areas of criminal and civil law, and the military and
the Islamic clergy exert significant political influence. Human

184 Vol. 9 No. 2



Indicators Malawi*| Pakistan™
Total population 119 mil | 159.0 mil
Women using modern contraception (%) 22 24
Level of HIV/AIDS in Men (%) 14.7 0.2
Level of HIV/AIDS in Women (%) 17.7 0.0
Estimated level of HIV in prisoners (%) 40*** -
Estimated level of HIV in injecting drug users (%) - 7.6
Current use of male condoms (%] 114 4.2
Sources:

* Demographic and Health Survey Malawi, 2000; UNAIDS 2004 Malawi
Situation Analysis.

** Pakistan Fertility and Family Planning Survey, 1996/1997; UNAIDS
2004 Pakistan Situation Analysis.

*** University of Pretoria, 2004.

Table 1. Selected Sexual Health Indicators for Malawi and Pakistan, 2004.

rights abuses against women, children, and religious minori-
ties at the hands of state and non-state actors are common but
are largely ignored by the government. Vulnerable groups,
such as injecting drug users and sex workers, are treated with
high levels of discrimination and contempt and are subject to
frequent harassment and incarceration by the authorities.!8
There are also severe restrictions on freedom of expression in
many parts of the country.1?

Our study partners in Pakistan were eight small, local
NGOs who were all registered with national and provincial
authorities. Each NGO was developing projects to offer HIV-
prevention services for populations believed to be at high-risk

‘(injecting drug users, sex workers, truck drivers, and street
youth). Most of these NGOs were newly established, with
little capacity or experience in human rights, or sometimes
even in HIV/AIDS. Although national HIV prevalence in
Pakistan is low (see Table 1), injecting drug users are consid-
ered a particularly vulnerable population.20 In addition, in-
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jecting drug users are a key group for transmission of hepatitis
C, which can also be fatal. The focus here is on the three
Pakistani NGOs that are working with injecting drug users.

A Rights-based Framework for Service-Delivery
NGOs: The Process

In both Malawi and Pakistan, we worked with local
NGO partners to:

e Review the national policies on sexual and reproductive
health that were relevant to the work of the organiza-
tion;

e Review the institutional policies of each organization
relevant to rights-based approaches;

e Analyze current practices in terms of implementing
rights-based approaches in existing services;

e  Conduct a training on rights-based approaches and their
application to sexual and reproductive health service
delivery;

e Develop a rights-based approach activities checklist
based on:

—  Malawi — interviews with staff at different levels
of the organization (from management to clinic
provider) and observation of work;

—  Pakistan — staff review of current activities and
identification of proposed rights-based activities re-
lating to HIV prevention; and

¢ Develop rights-based indicators and plans for monitoring
and evaluation based on the rights-based checklist and
the SMART principles for indicator development.
(SMART is an acronym for specific; measurable; appro-
priate/achievable; realistic/relevant; time-bound.)2!

Our review of organizational policies and practices and
an assessment of the capacities of each NGO in both of these
countries led us to develop the following generic framework
to implement and monitor rights-based activities at an orga-
nizational level. The aim of the framework was to make the
rights-based discourse accessible and practical in a way that
health NGOs could make it operational. We took core rights
principles (equality, non-discrimination, participation, and
so forth) and drew on the work of both Rebecca Cook and
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Paul Hunt to define simple, practical rights-based activities
for sexual and reproductive health providers.2?

The framework consists of four components, further
elaborated below:

1. Engage with international and national policies and
laws to uphold rights to health and health care:

a. Monitor, review, and critique policy and legal
documents;

b. Document and use medical and epidemiolog-
ical evidence;

c. Network with legal, advocacy, and human
rights specialists to influence policy adoption
and/or implementation; and

d. Develop strategies for and conduct advocacy
around key policy issues.

2. Ensure respect for client rights and provision of quality
of care at the service-delivery level:

Develop a client rights charter;

Ensure free and informed decision-making;

Provide privacy and confidentiality;

Ensure non-discrimination;

Provide safe, competent service delivery; and

Obtain support of staff.

3. Identlfy and address underlying inequalities related to
access to and use of health care services, including
gender, poverty, and vulnerability:

a. Identify staff issues; and

b. Identify community issues.

4. Develop, monitor, and analyze context-specific indica-
tors based on standard monitoring/evaluation frame-
work. Indicators reflect the activities under components
1-3 and are to be reported and reviewed regularly.

mopo T

Engage with Policy. The first framework element is to engage
with policy. A key element of a rights-based approach is the use
of policy to hold duty-bearers to account. As noted earlier, even
though the state is the primary duty-bearer, this framework
also views NGOs aiming to deliver “rights-based” services and
activities as duty-bearers. In our view, NGOs’ obligations in-
clude engaging with policies that affect their areas of work and
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challenging these policies or their implementation where they
impede the realization of rights. Thus, implementing a rights-
based approach requires various policy-level activities. These
include regular assessment by the organization’s managers of
when the organization should advocate changes to existing na-
tional policies and when the organization should promote
better implementation of national and international policies to
uphold rights that are already legally enshrined.

Four types of activities are to be undertaken in this com-
ponent. First, monitor new policies as they emerge and con-
sider their implications for the organization’s work. Second,
collect data on health indicators (for example, on rape, unsafe
abortion, and prevalence of HIV/AIDS) in a way that could be
used as evidence to uphold rights issues through advocacy.
Data must be disaggregated by sex and other variables, such
as socio-economic characteristics and ethnic group (see dis-
cussion of indicators below). Third, service delivery NGOs
are not advocacy or legal specialists; therefore, it is important
that they network with other organizations specializing in
complementary areas such as legal action and human rights
advocacy. Policies can be influenced and rights upheld more
effectively in collaboration with other groups. Finally, NGOs
must advocate or represent rights issues in appropriate fora
and at meetings relevant to all levels of the policy process.

Use Rights-based Approaches to Service Delivery. The second
framework component, a rights-based approach to service de-
livery, consists of three main areas of activity. First, service de-
livery must uphold and respect client rights, which includes
development of a client rights charter. While such voluntary
charters run the risk of being overly ambitious and unenforce-
able, key elements can be concretely implemented. In partic-
ular, NGOs should develop procedural safeguards for privacy,
confidentiality, and non-discrimination. Second, they should
deliver safe and competent services. This relates to quality of
care, for which standards and guidelines have long been in ex-
istence for sexual and reproductive health. Quality of care
guidelines encompass choice of method, information given to
clients, technical competence, interpersonal relations (in-
cluding confidentiality), mechanisms to encourage continuity
of service use, and appropriate constellation of services.2
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Finally, this component of the rights framework requires or-
ganizations to ensure appropriate support for staff to be able
to deliver quality services and properly uphold rights.

Address Underlying Inequalities. The third framework
component is to identify and address underlying inequali-
ties in terms of access to services (based on location, so-
cial/cultural factors, and economic access). Identifying and
addressing underlying inequalities that may affect access
to services involves ongoing review and analysis, moni-
toring, and reporting data on the organization’s efforts to
identify areas for research (which may be outside the orga-
nization’s own capacity to conduct), as well as developing
strategies to respond to emerging issues. This enables an
organization to identify which groups it is, or is not,
reaching. Analysis of both staff and community concerns
enables assessment of barriers that limit equitable access
to services for some groups and allows an organization to
consider what institutional responses can be put in place.
Such barriers include gender inequalities, poverty, and so-
cial marginalization. Critically, this component must in-
clude participation of target communities in research de-
velopment and feedback on findings. Participation, both of
communities and service personnel, is important as an end
in itself and to achieve “ownership” of research and re-
sulting policies and programs.

Utilize Context-specific Indicators to Assess Changes. The
fourth framework component is to develop, monitor, and ana-
lyze context-specific indicators to assess dimensions of change
in policy, service delivery practice, equality, and participation,
which are fundamental to the implementation of rights-based
approaches. Collection, analysis, and dissemination of data are
central components of rights-based approaches, not merely ad-
ditions to the “real work.”2¢ In addition to providing infor-
mation regarding unfulfilled rights in order to put pressure on
duty-bearers, the collection and dissemination of data should
also encourage a culture of accountability and participation in
mainstreaming rights-based approaches among implementing
partners. An organization’s internal policies and practices
must also reflect human rights principles. Thus, a rights-based
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approach requires that attention be paid to the conduct of the
organization itself—what and how activities are implemented
(process indicators)—and not simply a focus on what is
achieved (impact or outcome indicators).

The first step toward developing appropriate rights-based
indicators is to clarify the goal and objectives of the project or
program using “rights” language and to develop activities to
achieve these. Tools that are useful in clarifying project struc-
ture and logic include the logical framework approach (defining
activities-output-purpose-goal) and the monitoring and evalua-
tion framework (defining inputs-process-outputs-outcomes-im-
pact), now widely used by UNAIDS and its partners.2s

The second step is to turn broad goals and objectives into
measurable and practical standards, or indicators, which can be
used to monitor and hold duty-bearers to account, as well as to
measure change in policy, service delivery, equity in outcomes,
and participation. It is impossible to measure everything; there-
fore, the challenge is to identify key indicators to capture the es-
sential rights issues relevant to a particular program and do this
at all appropriate stages. Paul Hunt, in his role as the Special
Rapporteur on the Right to Health, considers rights-based indi-
cators to be an important component of a rights-based approach
and defines them at the structure, process, and outcome level 26

Figure 1 shows how these different requirements are
amalgamated in the framework we used to assist with clar-
ifying goals, objectives, and indicators. Although we cov-
ered each element of the framework in our work in Malawi
and Pakistan, for this article we focus on the role of policy
and related indicators in Malawi, since our application of
the framework identified policy activities as a priority. In
Pakistan, where NGO capacities were extremely weak, the
focus is on the services provided and the development of
monitoring and evaluation indicators to help ensure that
rights-based approaches are implemented.

Malawi: NGO Obligations to Hold Government
Accountable for the Sexual Health of Male Prisoners

Identifying Vulnerable Groups and Their Service Needs
The NGO in Malawi had identified prisoners as a vul-
nerable and marginalized group that lacked proper access to
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Logical
framework Output Purpose Goal
activities : : :

Input Process

Impact

People Training Behavior

o . HIV/STI
Money Logistics Serylces Safer transmission

Equipment | { Management | | Serviceuse practices Reduced
Policies IEC/BCC Knowledge | \ (population | \ {1y impact

evel)

etc. etc.

Figure 1. Examples of Frameworks to Assist with Clarifying Goals,
Objectives, and Indicators.

health services. The project aimed to provide services to pris-
oners in line with their rights to health and non-discrimina-
tion. The 23 prisons in which the NGO works are mostly
men-only; some are mixed (but in separate quarters), and
some are for juvenile offenders who are often integrated into
adult cells. The NGO reaches over 5,000 mostly male pris-
oners of Malawi’s total prison population of 8,800. Prison
health facilities in Malawi are of notoriously poor quality, and
several reports have recommended urgent improvements, in-
cluding the training of prison staff in the principles of “rights”
and in HIV/AIDS prevention and counseling.?” It appears that
men are twice as likely to become infected with HIV in
prison, where the prevalence is 40%; when released, infected
prisoners would therefore represent a major risk to the spread
of HIV beyond the prisoner population.28 Currently Malawi’s
prisons provide only a limited range of health services and do
not ensure privacy or confidentiality.2® The law includes a
policy of non-discrimination against HIV-positive prisoners,
but unless confidentiality can be assured, prisoners are un-
likely to come forward for HIV testing or treatment.
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In recognition of the pressing need for basic health serv-
ices, the NGO had begun to provide basic curative services,
free STI treatment and counseling, and HIV/AIDS informa-
tion and counseling. It has a reputation for delivering quality
services and respecting confidentiality in the clinics that it
runs for the general population, and this work is now being
expanded to prisons. The NGO hopes soon to offer HIV vol-
untary counseling and testing services, although this will re-
quire further training of its staff. The project also provides
entertainment, talks, and decontamination of clothes, blan-
kets, and possessions for prisoners. These activities aim to
meet some of the prisoners’ emotional, psychological, and
hygiene needs.

The NGO'’s existing prison services have proven pop-
ular, and through their work over the past three years, the
staff have found that prisoners want more information on
HIV infection and prevention, as well as access to condoms.
At present the NGO is barred from providing condoms in all-
male prisons because sex between men is illegal, and the
prison authorities claim that condom provision would en-
courage same-sex relationships. To address concerns about
the spread of HIV in prison, the NGO had considered advo-
cating for the legalization of same-sex relationships. In the
country context of Malawi, however, society in general is
very conservative and, as in most African societies, male-on-
male sex is a highly taboo subject. In addition, the Catholic
church has a great deal of influence. An open advocacy
strategy was therefore considered to be inappropriate at the
present time.

Using Policy to Hold Governments Accountable

A brief review of national and international policies re-
lating to HIV/AIDS and rights of vulnerable groups was un-
dertaken using the categorization of rights suggested by Cook
et al.30 A review of rights drawn from the international human
rights documents that Malawi has ratified shows that there
are many provisions that could be actively used by NGOs in
the country to promote prisoners’ health-related and other
rights. Table 2 gives an overview and highlights those rights
that could be used to improve the situation of prisoners who
are at risk of HIV because of lack of access to condoms.
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International Treaties (full names below)

ICCPR ICESCR CEDAW Rights African Cairo  Beijing
of Child Charter

Rights Covered
1. Life, survival, and security
Life & survival Y Y Y Y Y
Liberty & Y Y Y Y Y
security of the
person
Freedom from Y Y Y Y Y
torture, cruel/
degrading treatment
2. Reproductive self-determination
Maternity protection Y Y Y Y Y Y
Marry & found Y Y Y Y Y Y
family
Private & family life Y Y Y Y Y Y Y
3. Health and benefits of scientific progress
Highest attainable Y Y Y Y Y Y
standard of health
Procedural fairness Y Y Y Y Y Y
Benefits of scientific Y Y Y Y
progress
4. Sexuality, non-discrimination, and respect for difference
Sex & gender Y Y Y Y Y Y Y
Marital status Y Y Y Y Y Y
Age Y Y Y Y Y Y
Race & ethnicity Y Y Y Y Y Y
Sexual Orientation Y Y Y Y Y Y
5. Right to information, education, and decision making
Receive & Y Y Y Y Y Y
impart information
Education Y Y Y Y Y Y
Freedom of thought, Y Y Y Y Y

conscience, religion

Note: rights that could be applied to prisoners at risk of HIV because of lack of access to

condoms are highlighted in bold.

ICCPR = International Covenant on Civil and Political Rights; ICESCR = International
Covenant on Economic, Social, and Cultural Rights; CEDAW = Convention on the Elimination
of All Forms of Discrimination Against Women; Rights of Child = Convention on the Rights of

the Child; African Charter = African Charter on Human and People’s Rights; Cairo = Cairo

Programme of Action of the International Conference on Population and Development, Cairo
1995; Beijing = Beijing Platform of Action of the 4th UN Conference on Women, Beijing 1995.

Table 2. Sexual and Reproductive Rights Covered by International
Treaties Ratified by the Government of Malawi.
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In addition, national legislation and policies relating to
HIV/AIDS uphold the rights of prisoners. The National
AIDS Strategy (2004), citing the National AIDS
Programme, explicitly states that prisoners are recognized
as being especially vulnerable to STI/HIV infection and
that they have a “right to preventive services (including
condoms).” Moreover, the Strategy states that homosex-
uals should be “treated without discrimination” in regard
to access to health care, including for HIV/AIDS.31 A
number of recent national and international reports have
also put pressure on Malawi’s government to improve the
health of prisoners and, in particular, to reduce the spread
of HIV.32

The NGO had not been aware of these policy provi-
sions. When discussing how to use the policies to hold their
own government to account, staff were reluctant to under-
take high-profile advocacy because of their historically un-
stable relationship with the government.

In an important move in January 2005, however, the
Malawi Human Rights Resources Centre called for discus-
sion on the legalization of same-sex relationships, in recog-
nition that current laws constitute serious discrimination
against a minority.33 This shows not only that it is possible to
raise controversial issues in public and advocate change but
also that there is a significant potential for NGOs to develop
alliances and reach their aims through networking activities.

Using the framework, we discussed the options relating
to policy actions and identified a number of activities that
the NGO did feel comfortable undertaking. These included
documenting STI and HIV infection rates in prisoners
(through anonymous service records stating the numbers of
patients treated or tested); networking with other local ad-
vocacy groups to share data and promote the right of pris-
oners to have access to condoms; and lobbying the govern-
ment in closed meetings to properly implement the existing
laws protecting prisoners’ rights. The NGO already has rep-
resentation on District Health Committees and the
National Reproductive Health Committee within the
Ministry of Health. This puts it in an excellent position to
pass on key information and findings on health and rights
issues relating to prisoners and to draw policy-makers’ at-
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tention to the current deficiencies in services and imple-
mentation of existing laws and guidelines. In closed meet-
ings at the national level, the NGO can also promote the
rights of prisoners by referring politicians to the Malawi
government’s obligations under the international human
rights treaties that it has ratified.

One immediate action identified was for the NGO to
ask someone from the National AIDS Commission to talk
to prison authorities about the need to allow delivery of
condoms in prisons, in line with the National AIDS
Strategy. Given current political realities, it was agreed that
information that could be conveyed should include the fact
that sexual activity between men in prisons has been docu-
mented and cannot be ignored; that there is a 40% HIV
prevalence rate in prisons, which potentially poses a serious
threat to the nation at large (therefore extra measures to pre-
vent HIV transmission in prisons are essential to fighting
the epidemic); and that there is no evidence that the pro-
motion of condoms encourages sexual activity that is not al-
ready taking place.34

Policy-related activities need to be monitored regularly
to ensure that they occur. Selection of indicators must be
context-specific and follow SMART criteria (see the “moni-
toring and evaluation” discussion in the Pakistan case study
that follows). Suitable indicators for the work of the Malawi
organization were identified as:

e Determination as to whether services are compliant
with policies relevant to prisoners’ health, especially
the National AIDS Strategy;

e Number of prison clients, disaggregated by age, sex, and
marital status, attending each service (STI treatment,
HIV counseling/testing, and so forth);

e STI/HIV prevalence by age and sex, percent in prison
clients;

e Number and level of links made, meetings held, and re-
sources shared with other service providers and advo-
cacy groups, especially those engaged in human rights
and legal activities; and

e Number and level of rights advocacy events conducted.
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Lessons from Malawi

In Malawi, prisoners’ rights to access condoms and
health care are explicit in national policies. Yet prison au-
thorities are still obstructive, citing the illegality of same-sex
activity as the reason why condoms cannot be distributed to
prisoners, even in the face of rampant rates of HIV infection.
The NGO providing STI treatment and HIV information and
counseling, while contributing a valuable service, has an ob-
ligation in implementing a rights-based approach that in-
cludes challenging the reasons for non-distribution of con-
doms. Prior to the application of the rights-based framework,
the NGO had been doing excellent work in providing quality
and confidential services, but was reluctant to step beyond
this to address and challenge the limitations or obstructions
it faced in furthering its activities. For NGOs, application of
a rights framework must include a willingness and ability to
hold their own governments accountable — in partnership
with others when necessary. Where it may be risky for them
to engage in high-profile advocacy, NGOs can network with
other groups, like the Malawi Human Rights Resources
Centre, and share information on violations and approaches
to address them.

Pakistan: Monitoring and Evaluation to Protect the
Rights of Injecting Drug Users

Identifying Vulnerable Groups and Their Service Needs
All the NGOs with whom we are working in Pakistan
have identified groups within Pakistani society that are
highly marginalized and vulnerable because of their circum-
stances (homeless or migrants) or their activities (sex work;
injecting drugs). This case example is taken from those
NGOs working with injecting drug users, who are a highly
stigmatized and ostracized group. Injecting drugs is illegal in
Pakistan, yet the country has one of the highest recorded
rates of use in the world.35 It also has an active history of po-
lice raids to round up and incarcerate injecting drug users.
As in other countries, discrimination and abuse of injecting
drug users only serve to push them into higher-risk be-
havior, including making them reluctant to attend needle-
exchange programs for fear of being identified.3¢ There is an-
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ecdotal evidence that injecting drug users have been ar-
rested in Pakistan following police raids on NGO offices for
information on the identity and whereabouts of users. Once
injecting drug users are in prison, their HIV and Hepatitis C
infection rates increase significantly because of lack of ac-
cess to clean needles.

An additional risk, already documented in India, China,
and other countries in the region, which underlines the im-
portance of making prevention measures work, is the spread
of HIV from infected injecting drug users to their sexual
partners.3” Research in Indonesia has shown that HIV in in-
jecting drug users can “kick start” an HIV epidemic in the
general population (through sexual transmission to their
partners) unless prevention programs are in place before HIV
levels take off in injecting drug users.38 In Pakistan this sit-
uation is exacerbated by extremely low levels of HIV aware-
ness or condom use.3°

Protecting Clients through Competent,
Confidential Services

After discussion of the NGOs’ current services and prac-
tices using the framework, two things became clear. First, the
NGOs had no capacity to undertake the policy-related activi-
ties in the framework. Second, there were serious problems
with the way the NGOs currently provided services to in-
jecting drug users. While NGOs, as duty-bearers, have a re-
sponsibility to respect and uphold the rights of those they
work with, the local staff had not even the most basic under-
standing of rights or rights-based approaches to services, in-
cluding the fact that already vulnerable groups had a right not
to be put at further risk through their involvement with the
services. We therefore focused on elements two and four of the
framework. The first step was to undertake training with the
local staff on client rights. This included exercises to highlight
why public health measures to reduce HIV in vulnerable
groups are actually more effective when they are rights-based.

The NGO staff then considered their own service activ-
ities and assessed whether they were effective in terms of
both public health and upholding rights. One result that
emerged was that the routine recording of names and resi-
dences of injecting drug users exposed clients to great risk of
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harassment, arrest, and even incarceration should any of the
NGOs be raided by police (which is not uncommon). Using
the framework, we explored, with each NGO, the challenges
involved in protecting the privacy and confidentiality of vul-
nerable clients. Through group discussion, it was agreed that
the identities of clients would no longer be recorded in a way
that could lead the police to identify them —that false names
or identity numbers would be used, and no residence infor-
mation would be recorded.

Another area of concern was the highly paternalistic ap-
proach of many of the NGO workers toward their clients. We
discussed how each NGO could better achieve participation
with its client group, with a view to improving both the serv-
ices and their uptake. Suggested activities included involving
injecting drug users in a participatory way in assessing ex-
isting services (so that injecting drug users’ needs are fully
considered), in deriving conclusions from the assessment data
gathered, in designing the program, and even in managing and
carrying out program activities such as peer education.

Monitoring and Evaluation to Ensure
Rights-based Service Delivery

Given the very weak capacity of these NGOs to deliver
rights-based services and the probability that activities
would not become more rights-based unless reportable in-
dicators were established, a simple monitoring system was
developed. A detailed training on the principles and impor-
tance of monitoring and evaluation (M&E) was provided
and, in consultation with each partner, a set of indicators
and reporting system developed. We used the logical frame-
work to understand the logic of each project, clarifying the
goals and objectives and identifying basic indicators. The
monitoring system and indicators had two functions: 1) to
allow the NGO to monitor its own conduct in terms of
client rights and 2) to collect information for advocacy pur-
poses. In this context, the former function was considered
crucial to build capacity and promote a culture of account-
ability, participation, and equity among NGO partners.

An M&E framework cannot in itself establish a rights-
based approach to HIV prevention, but by including key indica-
tors in the framework, it can contribute to highlighting rights
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as a basic component of the program and ensure that all projects
report on core rights indicators. The rights indicators selected
were simple, both in terms of data collection and interpretation
requirements. Nevertheless, they contributed important infor-
mation for strengthening implementation of rights-based ap-
proaches. The core set of indicators comprised a combination of
explicit rights indicators with more standard reproductive
health service delivery indicators, which were selected in rela-
tion to different stages of the project cycle. Indicators included:

e Simple activity-based indicators monitoring protection
of rights collected through routine service statistics, for
example:

Number of injecting drug users arrested on
drug-related crime in the last quarter while partic-
ipating in project activities;

Number of clean needles distributed to target
group in the last quarter;

Number of injecting drug users receiving harm re-
duction interventions in the last quarter (for example,
condom distribution and methadone programs);
Number of injecting drug users receiving services
who report satisfaction with these services; and
Number of injecting drug user advocacy events on
HIV and rights conducted at all levels.

¢ Organizational indicators to monitor capacity im-
provements/deficiencies, collected through non-routine
one-off/annual evaluations; for example:

Agreed-upon client confidentiality procedures in
place;

Number of staff with knowledge of human rights
and the rights of vulnerable clients;

Percent or number of trained staff working with in-
jecting drug users, by type and sex;

Linkages with existing Pakistani human rights
groups for advocacy; and

Evidence that injecting drug users are meaningfully
involved in program design and implementation.

We worked with our partners to develop clear, explicit
guidelines and detailed, context-specific definitions for each
indicator, including harm reduction and client satisfaction.
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Many of the indicators were based on those already existing
because we saw no merit in reinventing them.40 There is a
recognized dearth of specific rights-based indicators, how-
ever, and a number of initiatives are currently underway to
develop them.4!

Lessons from Pakistan

Despite the weak capacity of our Pakistani partners, the
rights-based framework developed here enabled the protec-
tion of clients to be implemented in a pragmatic way. While
the result may not be ideal, it does allow even the weakest
of organizations to protect basic rights that were not pro-
tected before. In particular, the routine use of agreed-upon
indicators ensures that NGOs put in place activities and or-
ganizational practices that respect basic rights (such as serv-
ices users’ confidentiality). The routine reporting on these
indicators helps to promote a culture of accountability and
mainstream rights-based approaches within organizations.

Conclusion

This article argues that NGOs, and indeed all public health
service providers, should respect, protect, and fulfill the rights
of their clients, particularly those who are already experiencing
marginalization or discrimination. The state has ultimate re-
sponsibility to ensure the progressive realization of its citizens’
right to health and should in no way be absolved of this re-
sponsibility. Additionally, however, service delivery NGOs, es-
pecially those claiming to be rights-based, should be seen as ac-
countable duty-bearers, whether acting independently or on
behalf of a national government. NGOs must ensure their
three-way accountability — to government, to their clients,
and also to other civil society groups working in this area.
Currently, few standards or mechanisms exist to hold NGOs
accountable to rights standards. This article presents a simple
framework that aims to define a set of “good practice” activi-
ties for implementing rights-based approaches in health
service delivery. These can also work as benchmarks against
which NGOs can be held accountable and improve their effec-
tiveness in making the right to health a reality for their clients.

The Malawi case shows how the framework enabled
an NGO with good capacity and sound rights-based service
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delivery to recognize its obligation to move beyond its
service focus to challenge underlying discrimination and
inaction by the state (in this case, prison authorities and
government officials). The framework helped the NGO
identify how it could hold government authorities ac-
countable for ensuring full implementation of existing
policies upholding the right of prisoners to access condoms
to protect themselves from HIV/AIDS.

The Pakistan case was very different because of the
extremely weak capacity of the local NGOs. Training in
rights principles was necessary to equip staff to assess
their existing activities in light of these principles. To en-
sure that rights-based services were then routinely deliv-
ered, it was necessary to develop a simple monitoring
framework with indicators to be regularly reported on and
reviewed. The indicators reflected the need to ensure
basic privacy and confidentiality of already vulnerable
groups.

In sum, the rights-based framework that we have de-
veloped allows NGOs to identify what they can do
within their capacity, what is best done by others, and
where they should be linking with others. The use of
clear activity checklists and associated indicators helps
to institutionalize, benchmark, and mainstream rights-
based approaches. The framework also provides a check-
list that allows NGOs to continually reassess their ca-
pacity to uphold rights and expand their activities as ca-
pacities increase.

Enhancing NGO accountability vis-a-vis rights realiza-
tion depends on pragmatic translation and application of in-
ternational rights principles into routine activities. The case
studies presented here show the benefit of the framework
for enhancing the accountability of NGOs to deliver serv-
ices that progressively respect, protect, and fulfill the rights
of their clients. We believe that, if adopted, the framework
could provide a standard against which NGOs can be held
accountable by external bodies, including donors and gov-
ernment bodies. This should contribute to rights-based or-
ganizations becoming more effective in their work to pro-
mote the right to health and progressively realize the rights
of their beneficiaries.
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